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LEGISLATION AND AGENCIES

Primary and secondary legislation

1 | What are the main statutes and regulations relating to
employment?

The primary statute on individual employment is the Labour Law (Law
No. 4857), which covers the basis of all individual employment rela-
tions. Certain aspects are also defined under the Maritime Labour Law
(Law No. 854) and the Press Labour Law (Law No. 5953). Collective
employment is regulated under the Law on Trade Unions and Collective
Bargaining Agreements (Law No. 6356) and the Law on Government
Employee Unions and Collective Agreements (Law No. 4688). The Code
of Obligations (TCO) and the Occupational Health and Safety Law (Law
No. 6331) are other main sources of labour law, as are international
treaties, the Constitution, secondary legislation and regulations and
Supreme Court decisions.

Protected employee categories

2 | Is there any law prohibiting discrimination or harassment in
employment? If so, what categories are regulated under the
law?

Freedom of labour is a fundamental right under the Constitution,
which is established not only for Turkish citizens but for everyone, and
accordingly, prohibition of discrimination is also mentioned as a mate-
rial principle under the Constitution. These apply to all employment
relations and are also specifically reflected in the Labour Law as the
equal treatment principle, which prohibits any discrimination based
on language, race, sex, political opinion, philosophical belief, religion
and sect or pregnancy and requires the employer to treat employees
equally and to apply the same working conditions and monetary bene-
fits to employees with the same or similar qualities and job definitions.
Employees who have been discriminated against can claim discrimina-
tion indemnification, which will be in the amount of up to four months’
salary of the employee.

In addition to that, the TCO defines the employer’s liability to safe-
guard employees’ personality rights, and it provides that the employer’s
main obligation is to ensure that employees are not sexually or psycho-
logically harassed and that any victim of sexual or psychological
harassment suffers no further adverse consequences. This clause is
the basis for the protection of employees against mobbing: the Supreme
Court decisions define mobbing as misconduct and hostile behaviour
or psychological harassment systematically carried out against an
employee by his or her colleagues, managers or the employer, such as
threatening, humiliation, maltreatment and similar actions. In the case
of mobbing, the employer may:

terminate the employment agreement for a justified cause and

claim severance payment;

claim material compensation (eg, medical expenses, such as
psychiatry invoices) and moral indemnity; or

claim discrimination indemnity if the specific actions are also
discriminatory.

Although the burden of proof belongs to the employee, the courts are
more flexible for mobbing cases and accept witness statements and
reasonable doubt as sufficient proof.

Sexual and physical harassment are also deemed as criminal acts
under the Criminal Code.

Enforcement agencies

3 | What are the primary government agencies or other entities
responsible for the enforcement of employment statutes and
regulations?

The main authority for the administration and enforcement of the Labour
Law is the Ministry of Family, Labour and Social Services and its depart-
mental directorates. The other main entities responsible for labour and
employment issues are the Social Security Institution and the Turkish
Employment Agency. Otherwise, claims regarding employment rela-
tions are discussed before civil courts (labour courts) and mediators.

WORKER REPRESENTATION

Legal basis

4 | Is there any legislation mandating or allowing the
establishment of employees’ representatives in the
workplace?

According to article 6 of the Law on Trade Unions and Collective
Bargaining Agreements (LTU), any legal entity or real person who's
actively working and has the capacity to act can organise a trade union.

The Occupational Health and Safety Law, the Labour Law and rele-
vant secondary legislation also allow workers to form works councils
and annual leave committees.

Powers of representatives

5 | What are their powers?

According to article 27 of the LTU, the duties of the shop steward and
chief representative who are assigned by the trade union are to hear
workers' requests with regard to the workplace and solve their problems;
to maintain cooperation and harmony at work and peaceful relations
between the workers and the employer; to protect the rights and inter-
ests of the workers; and to assist the application of working conditions
stipulated by labour legislation and collective labour agreements.
According to the Occupational Health and Safety Law, the employer
must ensure that authorised representatives have the opportunity to be
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consulted with regard to occupational health and safety issues; make
proposals and take part in discussions related to occupational health
and safety issues; and be consulted about the effects of introducing new
technology, the choice of equipment, the working conditions and the
working environment to the safety and health of workers.

BACKGROUND INFORMATION ON APPLICANTS

Background checks

6 | Are there any restrictions or prohibitions against background
checks on applicants? Does it make a difference if an
employer conducts its own checks or hires a third party?

There is no specific regulation regarding background checks on appli-
cants. However, applicable legislation, such as the Law on Protection of
Personal Data, the Criminal Code and the Labour Law, should be taken
into consideration when determining the limits and methods of back-
ground checks. The main rule is to request the information directly from
the employee and not to collect private information without the appli-
cant’s consent. The application process, however, may be conducted by
the employer or its vendors provided that the process complies with
applicable legislation. In addition, the requested background informa-
tion should be deemed necessary to evaluate the applicant’s suitability
for the position.

Medical examinations

7 | Are there any restrictions or prohibitions against requiring a
medical examination as a condition of employment?

According to the Occupational Health and Safety Law, a medical exami-
nation is required under the following situations, and the employer may
refuse to hire an applicant who does not submit the relevant examina-
tion report:
pre-employment;
a change of position;
in the case where the worker returns to work after repetitive
absence from work owing to occupational accident, occupations
disease or health problems; and
at regular intervals, recommended by the Ministry of Family,
Labour and Social Services in accordance with the worker's status,
nature of work and hazard class of the workplace.

The scope of examination should be determined according to the scope
of the work and the hazard class of the workplace. To be deemed as a
prerequisite, the medical examination must be relevant and necessary
for the position, otherwise the applicant has the right to refuse it and, in
this case, the employer cannot avoid hiring the applicant owing to not
having the irrelevant medical examination.

Drug and alcohol testing

8 | Are there any restrictions or prohibitions against drug and
alcohol testing of applicants?

The applicant’s consent is required for drug and alcohol tests, and the

employer may refuse to hire an applicant who does not submit the
test results.

www.lexology.com/gtdt
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HIRING OF EMPLOYEES

Preference and discrimination

9 | Are there any legal requirements to give preference in hiring
to, or not to discriminate against, particular people or groups
of people?

Discrimination against any group is forbidden. There are also some provi-
sions under the Labour Law that require giving preference in hiring to
particular groups of people: private sector establishments employing 50 or
more employees must employ a defined percentage of disabled persons,
ex-convicts and victims of terrors. In some cases, there is an obligation
to contract with employees who previously worked for the employer. For
instance, if the employee terminates the employment agreement owing
to a legal obligation, such as military service, and applies to the employer
within two months following completion of duty, the employer must
rehire the employee, giving priority over other applicants, when hiring for
the same or a similar position in which the employee formerly worked.

10 | Must there be a written employment contract? If yes, what
essential terms are required to be evidenced in writing?

Written form is not mandatory unless otherwise stated in applicable
legislation. If there is no written agreement, the employer must provide
the employee with a written certificate, within two months at the latest,
showing the general and special conditions of work, the daily or weekly
working time, the basic salary and any benefits, the payment date of the
salary and the conditions concerning the termination of the contract.
Fixed-term employment contracts should be made in writing. However,
whether fixed-term or not, we suggest concluding the agreement in
writing to set forth essential parts of the employment relation and, in
particular, specific clauses, such as clauses relating to non-competition
and intellectual property.

11 | To what extent are fixed-term employment contracts
permissible?

A fixed-term contract can be established if the work is fixed-term (eg,
contracts of seasonal workers) or the work depends on an objective
condition, such as completion (eg, construction of a building) or an
occurrence of an event (eg, until the pregnant employee returns to
work). Parties cannot enter a fixed-term contract if there is no objective
reason as stated above.

The fixed-term contract cannot be renewed until there is an objec-
tive reason.

Probationary period

12 | What is the maximum probationary period permitted by law?

The probationary period of a labour contract is a maximum two months;
however; it may be extended up to four months by a collective labour
agreement.

Classification as contractor or employee

13 | What are the primary factors that distinguish an independent
contractor from an employee?

The relationship between the parties will be interpreted as a labour
contract if:
the work is being performed in accordance with the instructions
and work regulations of the employer;
there is subordination or dedication to the employer; and
salary is paid.
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Temporary agency staffing

14 | Is there any legislation governing temporary staffing through
recruitment agencies?

According to article 7 of the Labour Law, a temporary labour relation
may be established by means of private employment agency or within
a holding or at another business connected with the same group of
companies in certain circumstances. Assignment by means of a private
employment agency is regulated under the Labour Law, the Turkish
Employment Agency Code and the Private Employment Agent Directive.

FOREIGN WORKERS

Visas

15 | Are there any numerical limitations on short-term visas?
Are visas available for employees transferring from one
corporate entity in one jurisdiction to a related entity in
another jurisdiction?

In general terms, a visa can be described as a permit that provides 90
days of stay within a period of 180 days. Foreign nationals who will stay
up to 90 days in Turkey must get a visa stating their purposes for visiting.

There are different kinds of short-term visas, such as the short-
term residence permit, work permit, tourist visa, transit visa, education
visa, official duty visa and other visas.

Foreign workers can apply for a work permit and depending on the
duration of the foreign worker’s employment contract or job, it is given
for a maximum of one year to work in a particular workplace or busi-
ness and in a particular profession. After one year of legitimate work,
the length of the work permit can be extended up to three years.

There is no specific provision for transferring between different
corporate entities.

Spouses

16 | Are spouses of authorised workers entitled to work?

Spouses of authorised workers are not automatically entitled to a work
permit, but they may be granted with a temporary work permit provided
that they have lived with the authorised worker for at least five years.

General rules

17 | What are the rules for employing foreign workers and what
are the sanctions for employing a foreign worker that does
not have a right to work in the jurisdiction?

Work permit applications are evaluated according to international work-
force policy. To employ a foreign worker, employment of at least five
Turkish employees in the workplace is mandatory. In the case of work
permit applications for multiple foreign workers in the same business,
the condition to employ at least five Turkish employees is required for
each foreign worker applying for a work permit. If the foreign national
is seeking permission as a partner of the new established company, the
employment requirement of five Turkish employees will apply solely to
the last six months of the one-year term.

The paid-in capital of the business must be at least 100,000 Turkish
lira. If the capital requirement cannot be met, then gross sales must be
at least 800,000 Turkish lira or the previous year's export volume must
be at least US$250,000. The share of a foreign partner, who is seeking a
work permit, must be at least 20 per cent, provided that the shares are
not worth less than 40,000 Turkish lira.

The requirement for five Turkish employees is not applied if the
work permit request is for the first and only foreign employee, who is
the key personnel in a foreign direct investment.

Inanici Tekcan Law Office

Administrative fines for illegal employment of foreign workers are
as follows:

10,812 Turkish lira for employers who employ a foreign worker

without a work permit (for each foreign employee);

4,323 Turkish lira for a foreign national working dependently under

an employer without a work permit;

8,650 Turkish lira for a foreign national working independently

without a work permit; and

719 Turkish lira for a foreign national working independently

and for employers employing foreign employees who do not

fulfil their obligation to notify the Ministry of Family, Labour and

Social Services.

In the event of repeated unauthorised work, administrative fines are
applied by a onefold increase.

Resident labour market test

18 | Is a labour market test required as a precursor to a short or
long-term visa?

No. A labour market test is not considered to be an application require-
ment. A work permit application is evaluated according to international
workforce policy.

TERMS OF EMPLOYMENT

Working hours

19 | Are there any restrictions or limitations on working hours and
may an employee opt out of such restrictions or limitations?

According to the Labour Law, the maximum working time is 45 hours
per week. Unless otherwise agreed, this period is applied by dividing
the working days of the week equally. Upon agreement of the parties,
the weekly working period can be redistributed over the working days
of the week, provided that the limit of 11 hours for a day is not exceeded.
According to the Labour Law, overtime work can amount to a maximum
of 270 hours a year. Employees cannot opt out of these restrictions.

Overtime pay

20 | What categories of workers are entitled to overtime pay and
how is it calculated?

Under the Labour Law, all employees are entitled to overtime pay except
for employees who are:
at the executive level and determine and adjust their own
working time;
under 18 years,
deemed to be of unsuitable health for overtime work by a doctor’s
examination report;
pregnant;
breastfeeding; and
employed by part-time contracts.

Overtime work is defined as the work that exceeds the weekly 45 hours.
If the weekly working hours are stipulated as less than 45 hours in the
contract, the work up to 45 hours will be considered as overtime work,
and the work exceeding 45 hours will be considered as extra hours work.

The fee to be paid for each hour of overtime work is paid by
increasing the amount of the normal working salary per hour by 50
per cent. For extra hours work, which is the work in excess of 45 hours
where working time is arranged below 45 hours, the fee to be paid for
each hour of extra work is paid by increasing the amount of the normal
working wage per hour by 25 per cent.

Labour & Employment 2020
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Instead of overtime and extra hours pay, the employee may claim
one hour 30 minutes compensatory time for each hour of overtime work
and one hour 15 minutes for each extra hour.

21 | Can employees contractually waive the right to overtime pay?

It is possible to agree that the salary of an employee includes overtime of
up to 270 hours per year without additional pay provided that the salary
of the employee is higher than the minimum wage. However, there must
be an explicit provision in the contract that the overtime pay is included
in the salary.

Vacation and holidays

22 | Is there any legislation establishing the right to annual
vacation and holidays?

Article 53 of the Labour Law regulates the annual vacation and holidays,
and employees who have worked for at least one year, including the
probationary period, are granted annual paid leave.
The length of annual paid leave must not be less than:
14 days if the length of service is between one years and five year
(including the fifth year);
20 days if the length of service is more than five years and less than
15 years; or
26 days if the length of service is over 15 years (including the
15th year).

These periods can be extended by the mutual agreement of the parties.
Annual paid leave of employees who are 18 years old or younger and 50
years old or older cannot be less than 20 days.

Sick leave and sick pay

23 | Is there any legislation establishing the right to sick leave or
sick pay?

In the event of illness, the employee notifies the employer and submits
the relevant medical report and is deemed to be on sick leave. The Social
Security Institution pays the employee’s salary during the sick leave
instead of the employer.

Leave of absence

24 | In what circumstances may an employee take a leave of
absence? What is the maximum duration of such leave and
does an employee receive pay during the leave?

There are several cases defined in the Labour Law where an employee
may take a leave of absence.

Maternity leave

Female employees are granted with paid maternity leave for a total of
16 weeks, eight weeks before and eight weeks after birth. In the case
of multiple pregnancies, an extra two-week period will be added to the
eight-week period before giving birth.

Breastfeeding Leave

Female employees are allowed to breastfeed her children who are under
the age of one for one-and-a-half hours every day. The employee adjusts
the time and duration herself, and this is a paid leave.

Compassionate Leave

Employees can take up to three days’ paid leave in the event of marriage,
adoption or the death of their mother, father, spouse, sibling or child, and
they can take five days’ paid leave in the event of their spouse giving birth.

www.lexology.com/gtdt
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Mandatory employee benefits

25 | What employee benefits are prescribed by law?

Salary, general health insurance, social security contributions, annual
leave, sick leave, official holiday and weekend salaries, overtime pay
and maternity and paternity leave is prescribed by law. The employer
may also provide employees with additional benefits, such as private
health insurance, a private pension scheme, stock options and bonuses.

Part-time and fixed-term employees

26 | Are there any special rules relating to part-time or fixed-term
employees?

If the weekly working time of the employee is arranged to be signifi-
cantly less than an employee working with a full-time employment
contract (45 hours), the contract is a part-time employment contract.
Part-time work cannot exceed 30 hours a week, and if it exceeds 30
hours, it is considered as a full-time employment contract. Unless there
is a valid reason, part-time employees cannot be treated differently than
full-time employees.

Public disclosures

27 | Must employers publish information on pay or other details
about employees or the general workforce?

Pursuant to the Corporate Governance Communigué of the Capital
Markets Board of Turkey (11.17.1), publicly traded companies are required
to prepare a remuneration policy and submit it for the approval of the
shareholders in a general assembly meeting. These policies must be
published on the Public Disclosure Platform (PDP) and the company's
website. Further, publicly traded companies are required to disclose the
amount of remuneration and the benefits provided to board members
and senior executives to the public through annual financial reports
published on the PDP. There are also non-mandatory provisions for
companies to form a policy on compensation towards their employees
and to disclose the policy via their corporate website, or to determine
a target rate, being not less than 25 per cent, and a target time for the
membership of women in the board of directors and to form a policy for
it. Other than that, there is no such requirement for private companies.

POST-EMPLOYMENT RESTRICTIVE COVENANTS

Validity and enforceability

28 | To what extent are post-termination covenants not to
compete, solicit or deal valid and enforceable?

According to the Code of Obligations, an employee may undertake to
refrain from competing with the employer (eg, through establishing a
competing enterprise in its own account, working in a competing enter-
prise or engaging in a beneficial relationship with a competing enterprise)
upon the termination of the employment contract. Non-competition
agreements must be made in writing.

A non-competition agreement is only valid if the employment
relationship provides the employee with access to the customer port-
folio, production secrets or the works carried out by the employer and
also on the condition of a risk that use of the information may result in
significant damage to the employer. Non- competition obligations of an
employee cannot contain restrictions that are not appropriate in terms
of the place, time and the subject of work or in a way that may endanger
the economic future of the employee unfairly, and its duration cannot
exceed two years except for in special circumstances.
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Post-employment payments

29 | Must an employer continue to pay the former employee while
they are subject to post-employment restrictive covenants?

No, the employer does not need to continue to pay the former employee.

LIABILITY FOR ACTS OF EMPLOYEES

Extent of liability

30 | In which circumstances may an employer be held liable for
the acts or conduct of its employees?

Under the Code of Obligations, employer liability is based on an objec-
tive duty of care. The employer is obliged to remedy the damage caused
to others by its employee while performing the work assigned to him
or her. The employer will not be held liable if the employer proves
that it showed the necessary care in the selection of the employee
and instructed, supervised and inspected him or her. The employer is
obliged to remedy the damage resulting from the activities of its enter-
prise unless it proves that the organisation of the enterprise is suitable
for preventing the occurrence of the damage. The employer is entitled to
revoke the indemnity it has paid against the employee who caused the
damage to the extent of the personal liability of the employee.

TAXATION OF EMPLOYEES

Applicable taxes
31 | What employment-related taxes are prescribed by law?

Stamp tax and income tax (where applicable) are applicable on the
salary and other benefits of the employer.

EMPLOYEE-CREATED IP

Ownership rights

32| Is there any legislation addressing the parties’ rights with
respect to employee inventions?

Yes. The Industrial Property Law (Law No. 6769) (IPL) contains specific
regulations for employee inventions. Furthermore, detailed regulations
regarding the employee’s inventions are in the Regulation on Inventions
of Employees, Inventions Realised in Higher Education Institutions and in
Publicly Supported Projects dated 29 September 2017 (the Regulation).

Service invention is defined in the IPL as an invention made by
the employee during the course of his or her employment that is either
based on an employee’s work that he or she undertakes to perform in
a facility or a public institution or essentially based on the experience
or activities of the facility or public institution. The remaining inventions
are deemed independent inventions. The Regulation includes the same
definitions for service and independent inventions.

In addition to this, the Regulation foresees three groups of service
inventions: the first group comprises inventions arising from the assign-
ment given by the facility, and the facility has no contribution in the
realisation of the invention. The second group includes inventions that
do not directly arise from assignment in the facility, but are realised for
the fulfilment of the needs determined by the facility or for the solution
of problems identified by the facility or from some contribution by the
facility. The third group comprises inventions that directly arise from the
assignment given by the facility and that involve the full contribution of
the facility.

Inanici Tekcan Law Office

Trade secrets and confidential information

33 | Is there any legislation protecting trade secrets and other
confidential business information?

As a general principle, the employees are bound by the loyalty duty.
Furthermore, in accordance with the Code of Obligations, employees
have a confidentiality obligation during the term of employment and
post-employment period so long as it is required to protect the rightful
interests of the employers. The Criminal Code also sets forth criminal
sanctions for the illegal obtainment and illegal disclosure of confidential
information and trade secrets.

DATA PROTECTION

Rules and obligations

34 | Is there any legislation protecting employee privacy or
personnel data? If so, what are an employer’s obligations
under the legislation?

There are no specific laws governing the protection of employee privacy
or personnel data. However, there is a particular provision imposing
certain obligations on employers with respect to their employees’
personal information. Pursuant to article 75 of Labour Law, employers
are under the obligation to use the information they have obtained about
the employee in good faith and not to disclose the information that the
employee has a justifiable interest in keeping secret.

Furthermore, the Law on Protection of Personal Data (LPPD) regu-
lates the protection of personal data in general. Under the LPPD, a data
controller is a real person or legal entity that determines the objec-
tives and tools of the processing of personal data. Thus, employers are
qualified as data controllers and have responsibilities towards their
employees as data subjects.

During the collection of personal data, the data controller or any
other person authorised by the data controller is obliged to provide
data subjects with certain information, such as the identity of the
data controller and of his or her representative, the purposes of the
processing, to whom and with what purpose the processed personal
data can be transferred, the method and legal basis of collection and
other rights specified in article 11 of LPPD. The data controller is
required to take all necessary technical and administrative measures
to provide an appropriate level of security to prevent the unlawful
processing of personal data and the unlawful access to personal data,
as well as to ensure the retention of personal data.

In the case of the processing of personal data by a third party on
behalf of the controller, the data controller is jointly liable with any third
party that processes the personal data on its behalf. The data controller
is obliged to conduct necessary inspections or to have them conducted
in its own institution or organisation.

Moreover, upon the disappearance of the reasons for processing,
the personal data must be erased, destroyed or anonymised by the data
controller ex officio or upon the request of the data subject. The data
controller is obliged to conclude the applications of the data subjects
within a maximum period of 30 days, prepare a personal data inventory
and register with the Registry of Data Controllers and notify unlawful
data processing activities of the data subjects and the Personal Data
Protection Board.

The processing activities of the data controller must comply with
principles such as ‘being in conformity with the law and good faith’,
‘being accurate and up to date’, ‘processing the data for specific, clear
and legitimate purposes’, ‘being relevant, limited and proportionate to
the purposes for which data are processed’, and 'being stored only for
the time specified in the relevant legislation or the time required for the
purpose for which the personal data is collected'.
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35 | Do employers need to provide privacy notices or similar
information notices to employees and candidates?

While collecting personal data, the employers, as data controllers, are
obliged to provide data subjects with certain information, such as the
identity of the data controller and of his or her representative (if any),
the purposes of the processing, to whom and with what purpose the
processed personal data can be transferred, the method and legal basis
of collection and other rights specified in article 11 of LPPD.

36 | What data privacy rights can employees exercise against
employers?

Upon the disappearance of the reasons for processing, employees may
request from employers that their personal data be erased, destroyed
or anonymised.

Moreover, under article 11 of the LPPD, every data subject (including
employees) has the right to contact the data controller (employer) and:
. learn whether their personal data is being processed,

request information if their personal data is being processed;
learn the purpose of the data processing and whether the data is
being used for the intended purposes;
obtain knowledge of the third parties to whom their personal data
is transferred at home or abroad;
request rectification of incomplete or inaccurate data, if any;
request the erasure or destruction of their personal data within the
framework of the conditions set forth in article 7 of LPPD;
request notification of the operations carried out in compliance
with their request to rectify, erase or destroy their personal data
to third parties to whom their personal data has been transferred;
object to the processing, exclusively by automatic means, of their
personal data that leads to an unfavourable consequence for the
data subject; and

request compensation for the damage arising from the unlawful

processing of their personal data.

The rules and processes for data subjects to exercise their rights
regarding personal data are defined in detail in the Communiqué on
Principles and Procedures for Application to Data Controller, which was
published in Official Gazette No. 30356 on 10 March 2018.

BUSINESS TRANSFERS

Employee protections

37 | Is there any legislation to protect employees in the event of a
business transfer?

Pursuant to the Labour Law, in the event of a transfer of a business,
either as a whole or the transfer of a specific section of the business, to
a transferee, the employment contracts that already validly exist in the
transferred business (or in the transferred section of the business, as
the case may be) will automatically pass to the transferee by application
of law, together with all the rights and liabilities under those contracts.
Furthermore, according to the Labour Law, both the transferee and
the transferor are jointly liable for any obligations accrued under the
employment contracts at the date of the transfer. The joint liability
of the transferor ceases after two years of the date of the transfer of
the business.

Pursuant to the Commercial Code, in the event of the merger or
demerger of a business, the employment contracts that validly exist at
the date of the transaction will, together with all the rights and liabili-
ties under those contracts, automatically pass to the new employer,
should the employee not object to the transfer of the employment
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relationship. The Code provides for a right of objection for employees
who are not willing for their employment contracts to be transferred to
a new employer. Similarly, the Code of Obligations addresses in article
429 that any service agreement (ie, employment contract) can only be
transferred to a new employer if the employee grants his or her consent
to the transfer.

TERMINATION OF EMPLOYMENT

Grounds for termination

38 | May an employer dismiss an employee for any reason or
must there be ‘cause’? How is cause defined under the
applicable statute or regulation?

In accordance with the provisions of the Labour Law, an employment
contract (which qualifies as an indefinite-term employment contract)
can be terminated either through the service of a prior termination
notice (the notice period changes according to the term of office of the
employee) or by immediate termination in the case of a just cause.

The Labour Law provides specific protection to employees who
have worked for more than six months in a workplace with at least
30 employees: employment security. In this case, in the event of the
absence of a just cause for the termination of the employment contract,
the employer can terminate the employment contract through service
of a prior notice only if there are valid reasons stipulated under the
Law. In accordance with article 18, valid reasons can be related to the
capability or the behaviour of the employee, or the requirements of the
workplace or the business. However, if the employer relies on a valid
reason concerning the performance or behaviour of an employee, the
employer must first obtain a written defence from the employee.

The Labour Law includes three categories of just cause for the
termination of employment contracts, namely health issues, circum-
stances incompatible with morals and good faith, and force majeure. In
the event of one or more just causes, the employer may terminate the
employment contract with immediate effect. However, in the event that
the employer relies on a just cause related to circumstances incompat-
ible with morals or good faith, then it must exercise its right to terminate
within six business days of it becoming aware of the event and, in any
case, within one year of the occurrence of the event.

Notice

39 | Must notice of termination be given prior to dismissal? May
an employer provide pay in lieu of notice?

In the event that the employer does not rely on a just cause, then the
employment contract can only be terminated through service of a prior
written termination notice. However, instead of providing the employee
with such notice period, the employer may choose to terminate the
employment contract by providing pay in lieu of notice.

Minimum notice periods are regulated under the Labour Law. If the
term of office of an employee is:

less than six months, the notice period must be at least two weeks;

between six months and 18 months, the notice period must be at

least four weeks;

18 months to three years, the notice period must be at least six

weeks; and

more than three vyears, the notice period must be at least

eight weeks.

It is possible for the parties to agree on a longer period, but any agree-
ment for a lesser term would be invalid.
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40 | In which circumstances may an employer dismiss an
employee without notice or payment in lieu of notice?

In the event of a just cause, the employer may terminate the employ-
ment contract with immediate effect, not having to make any payment in
lieu of notice. Moreover, if there is a probationary period in the employ-
ment contract, the employee can terminate the agreement without
natice or payment in lieu of notice.

Severance pay

41 | Is there any legislation establishing the right to severance
pay upon termination of employment? How is severance pay
calculated?

Yes. Severance payment should be made in the event that the employ-
ment is terminated within the scope of the following reasons, and the
employee has been employed for a minimum of one year:
by the employer for reasons other than those stated in article 25(11)
of the Labour Law;
by the employee pursuant to article 24 of Labour Law,
owing to active and regular military service;
to receive an old age pension, pension fund, disability pension or to
receive a lump sum payment from statutory institutions or retire-
ment funds with which they are affiliated;
by the employee upon completing the insurance period and the
number of premium days required for the retirement pension;
by a female employee within one year following the date of
marriage; or
owing to employee’s death

Severance pay is calculated according to each full year that has passed
since the beginning of the employment agreement until the termina-
tion date, and 30-day salary is paid for each full year. Pro-rata payment
should be made at the same rate for the period exceeding one year.
Calculation of severance pay is made on the employee’s final salary,
and the maximum amount of severance pay cannot exceed the pension
amount paid to the highest ranking civil servant for one year of service,
which is 6,730.15 Turkish lira for the first half of 2020.

Procedure

42 | Are there any procedural requirements for dismissing an
employee?

Yes, certain procedures should be followed. First, notices of termina-
tion should be made in writing and include the termination reason. In
addition, if the termination of a permanent contract is made owing to
performance or behavioural reasons, the employee should be given the
opportunity to defend him or herself before termination.

In the event of a collective dismissal, the dismissal must be noti-
fied to Turkish Employment Agency at least 30 days before termination.

Employee protections

43 | In what circumstances are employees protected from
dismissal?

The employment agreement of an employee who has been working
for at least six months at a workplace that has 30 or more employees
may only be terminated for a valid cause or just cause. Otherwise, the
employee can file a re-employment claim before the court. Certain
provisions also apply according to the principle of equal treatment.
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Mass terminations and collective dismissals

44 | Are there special rules for mass terminations or collective
dismissals?

Yes, those dismissals should be notified to Turkish Employment Agency,
the District Labour Office and, if applicable, to the union representa-
tive at least 30 days before the termination. The notice should include
the reason for the collective dismissal, the number and groups to be
affected and the date of the terminations.

A collective dismissal may occur for reasons of an economic,
technological, structural or similar nature required by the enterprise,
the establishment or the activity and occurs when at the same date or
within the same month a minimum of:

10 employees are dismissed in an establishment employing

between 20 and 100 employees;

10 per cent of employees are dismissed in an establishment

employing between 101 and 300 employees; and

30 employees are dismissed in an establishment with over 301

employees.

If the employer wishes to recruit workers for the same qualification
within six months of the conclusion of the dismissal, it should prefer-
ably invite the dismissed employees whose qualifications are eligible
for the work.

Class and collective actions

45 | Are class or collective actions allowed or may employees only
assert labour and employment claims on an individual basis?

Employees can file labour and employment claims on an individual
basis; however, several employees may petition the court and join their
claims into one sole claim.

Mandatory retirement age

46 | Does the law in your jurisdiction allow employers to impose a
mandatory retirement age? If so, at what age and under what
limitations?

In principle, retirement ages are defined by law, and as long as the
employee’s health status allows him or her to work, the employment
agreement cannot be terminated because of reaching a certain age
except for in the case of civil servants. However, imposing a mandatory
retirement age through workplace policies and regulations is discussed
in Turkish law, and there are some Supreme Court decisions where
the mandatory retirement age is deemed valid provided that it was
expressly defined under the regulations agreed by the employee and is
applied equally to all applicable employees.

DISPUTE RESOLUTION

Arbitration

47 | May the parties agree to private arbitration of employment
disputes?

No, they cannot. The mandatory arbitration procedures apply.

Employee waiver of rights

48 | May an employee agree to waive statutory and contractual

rights to potential employment claims?

No. The only valid way to waive rights or receivables is to enter into a
settlement agreement after the termination of employment or an official
claim is made before the court or mandatory mediator. In those cases,
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it is recommended to sign the settlement agreement through voluntary
or mandatory mediation to avoid any validity discussions around the
employee’s non-voluntary approval or the employer’s exploitation of the
employee’s situation.

Limitation period

49 | What are the limitation periods for bringing employment
claims?

The re-employment claim should be filed within one month of the
delivery of the termination notice. All salary-related claims and claims
regarding severance pay, notice pay, bad faith compensation and
compensation for breach of equal treatment principle are subject to
five-year statute of limitation.

UPDATE AND TRENDS

Key developments of the past year

50 | Are there any emerging trends or hot topics in labour and
employment regulation in your jurisdiction? Are there current
proposals to change the legislation?

Agile working, remote working, automation in recruitment processes
and increased social media communication are emerging trends in
Turkey's human resources environment, which will require amending
employment regulations. In addition, owing to the covid-19 pandemic,
there have been changes to short-term working allowance regula-
tions, and the government has announced that there will be additional
changes to labour legislation, particularly with regard to remote
working provisions.
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